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DFEMHTRODUCES
NEWGRADINSYSTEM

The California Department of
Fair Employment and Housing
(DFEH) has unveiled its new
Employment Case Grading
System, which the agency will

ination complaints. Previously,
complaints were processed in
the order they were filed. This
new system allows the depart-
ment’s Employment Unit to
identify early in the investiga-
tive process complex cases and
cases that appear to have
merit. DFEH promises that all
complaints will now be
processed more efficiently and
expeditiously. The new grading
system is modeled on a similar
system the EEOC uses.

use to better manage the inves-
tigation of employment discrim-
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If an employee injures third parties
while working, his or her employer can
be held liable for those injuries.
Normally, an employee’s regular
commute to and from work is not
considered to be “working time,” so
employers aren’t responsible for acci-
dents that happen then.

A California court, however, recently
ruled that an employee who was
commuting home from a work-related
conference was on work time—there-
fore, the employer could be held liable
for injuries the employee caused during
that commute.

Injured Pedestrians

Sue Employer

“Benson” was a vice president with

Los Angeles-based Warner Bros.
Entertainment, Inc. After flying back
from a business conference in Sunnyvale,
Benson picked up his car from the airport
and started driving home. Benson passed
by the Warner Bros. studio where his
office was located, but he continued
toward home rather than stopping at the
office. During the drive, he collided with
another car. The two cars hit three pedes-
trians, one of whom died.

The two surviving pedestrians, along
with the estate of the pedestrian who
died, sued both Benson and Warner
Bros. for their injuries. Warner Bros.
filed a motion to be dismissed from the
case, arguing that because Benson was
commuting home, the “coming and
going rule” applied. Under this rule, an
employer is not responsible for the
actions of employees engaged in their
regular commutes because employees
are not acting in the scope of their
employment while commuting to and
from work.

The trial court denied Warner Bros.”
motion and let the case go forward.
Warner Bros. appealed.

Court Says ‘Special

Errand Rule’ Applies

On appeal, the injured pedestrians argued
that the “special errand rule” applies
when employees travel on company busi-
ness. The court of appeals agreed.

The special errand rule is an exception to
the coming and going rule that says that
if an employee is traveling for the
employer’s benefit, even if the travel
doesn’t involve the employee’s regular
work duties, the employer can be held
liable for the employee’s negligence
during that time.

The special errand rule applies from the
moment the employee embarks on the
errand or task until he or she either
returns home or deviates from the special
errand to attend to personal matters. This
means that the employee is on company
time from the moment the individual
leaves his or her home or office, and until
the employee either returns home or to
the office, or finishes the errand and
moves on to personal affairs.

Thus, an employee who is on a special
company errand—such as attending a
conference, meeting, or otherwise
attending to company business—is on
company time even if the employee is
simply commuting. Jeewarat v. Warner
Bros. Entertainment, Cal. Court of
Appeals (Dist. 2), No. B212323 (2009).

Minimizing Risks
Although it will sometimes be necessary

for employees to drive while on a special
errand for the company, there are a

(Continued on page 2)
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There’s been much media talk lately
about Dave Letterman’s affairs, not to
mention the one involving ESPN’s Steve
Phillips. In those cases, the personal
ramifications for the two men were
damaging—the kind of fallout that’s
typical of such entanglements, even
when the participants are just ordinary,
non-high-profile people. But guess
who else could be liable? Yes, their
employers.

Are such relationships none of your
business? Most employers recognize that
people who work closely together often
become intimate; a CareerBuilder survey
found that 40 percent of office workers
polled admitted to having dated a co-
worker. And, 31 percent said the relation-
ships led to marriage. We asked Attorney
Michael McAuliffe Miller, a member in

Do Merit Increases

Eckert Seamans Cherin & Mellott’s
Harrisburg, Pennsylvania, office, to
discuss these kinds of situations with us.

His first comment addressed whether
employers should just stay out of it. “For
anyone entering into an employment rela-
tionship,” said Miller, “there are a few
areas of privacy. But a sexual relationship
between a boss and a subordinate is defi-
nitely not private. The relationship may
be consensual at the start, but things can
go wrong later.” But what about the tech-
nical point, which observers were quick
to point out, that Letterman was not the
boss of the CBS employees with whom
he got involved, because he works for his
own company, Worldwide Pants? That
doesn’t change anything, said Miller.
Courts would see Worldwide Pants and
(continued on page 2)

Promote High Performance?

Halogen Software, a provider of employee
performance and talent management
solutions, recently gathered a panel of

10 experts in human resources to debate
an equal number of key issues in human
capital management. As you may
imagine, given their different backgrounds
and philosophies, the experts disagreed
with one another a great deal. We chose
one question and summarized some of
their responses to give you a flavor of

the panel’s views—and the level of
disagreement about the ever-inexact art

of motivating and managing people.
Regarding whether merit increases moti-
vate, they said:

Josh Bersin, head of Bersin & Associates,
which offers research and advisory
services on corporate learning: “Yes. My
experience in my own career and with
many organizations is that merit pay and
individual pay-for-performance programs

are very important elements in a high-
performing organization. [But] they must
be accompanied by strong goal setting,
transparency (showing the entire organiza-
tion who the high-performing groups are),
and a focus on how to succeed.”

Peter Cappdlli, professor of management
at The Wharton School and director of its
Center for Human Resources: “Probably
not. The reason is that at present, the
differences in merit pay are pretty trivial.
No one wants to give pay cuts, and with
low inflation and increase pools of about
2%, even a great performer is likely to get
around 4%. So they are unlikely to want
to kill themselves for that. It was high-
inflation environments where merit pay
increases mattered.”

David Creelman,head of Creelman
Research and writer and worldwide
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